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. you fail to answer the Complaint, "
said Plaintift will to the Court
for the reliel herelit ‘Uishaifed. - '
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Jetween San Francisco and Chicaro !

Via Albuquerque, and Kansas City.

Sneed Comfortand E levaries
"7 Pullman’ #nd Dining Service Unsurpassed.
T Passing:through the Grandest Scenery of the West

*F W, Prince, Agent, 641(Market St. San Francis
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-8 __ ANDY.TODD, Prop.. o -
S The best of liquid refreshments always on tap, including impoeted @
® and domestic goods. : ﬁ @
® : *
: Good Cigars are a part of sur stock :
® You aever make a mistake at the old corner. :
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The cagle Market ¢
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Our{Meats are the best, if you are not :

satisfied with' the. place ‘you are trading ®

call on usprOur motto is “The- Best.” s

A pleased patron means a steady cusvomer o

: " e

_ ®

The Eagle Market
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IN THE DISTRICT COURT OF THE | Notice of Application for, Pagmission.

FIRST JUDICIAL DISTRICT OF

THE STATE OF NEVADA, o | -the Statg of Neyada., . ""“Jto summons therein issusd and served
Y ; upon him answering the com-
In and for the County of Grmeby, Notice is hereby g iven that on tha | plaint therein” In this snswer he
: s 17th day 1905, in-acosrdance “mamitted the priority of tne claim of
Marion W.. Bucldey, .~ Plaintin | With XLV}, of the .the Farmers and Mechanics Sav-
V4 4 ' Statutes hillp V. Mighely ings Bank . under. the trust :deud,
: §e? m,‘.. e e =" a3 ﬂ " : id 3 M_“m q‘w
Joseph W. Buckisy, Defendant. !C:.T’" and State of Ne- | with the plaint
TNt 7 v ), 34 jth ‘
Action brought iy, the District Cows | Engineer :
of the First Judicial mw.g_t%_._éu -
State of Neviils, Ornidby ‘County, and | oo®

the complaint filéd in the said county. |
in the office of the Clerk of said DU

triet Court on the 34 day of Pecember...
A. D. 1905.
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THE STATE OF NEVADA SENDS
GREETING TO
JOSEPH W. BUCKLEY,

Befendant.

You are hereby required is appear
in an action brought against you by

County, and answer GOMPIAIRE |
therein within tem days (exclusive of
the day Of gervice) after the servies,
on you of fhis Summons 1s ;
said county, or ‘it werfved
County, but’ withiii* the Dist, 5
ty days, In ill,qthar\cﬁﬁ' ddys,
or judgment' by Eéfault“wii1®be taked
against you aecording to the prayer
of sald complaint.

The said dction is brought to obtain
the judgment and decree of this couvrt
that the bonds of matrimony hereio-
fore and now existing and sniting yo1
and sald plaintiff to be forever aninu-
led and dissolved upon the ground that
at divers times and r'aces since said
marriage you have committed aduitry
with one

ly that from abott the 9th day of Ju is| Rureka .

1900 to and including, the 13th day
, at ’

by com as filed herein to which
Aou are referred, . .

ond

Charing Cross|y ong

“to Appropriate the Public Waters of |

=g

Carsoa City, Nevada, July 11, 1505

To the Seyenl Officers of Nevada:
Folowing is a statement of the sec:
somi-annual appertionmen t -of
for 1305, ou the basis
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garmm and Mechanies Savings Bank
f Sacramento for $§,000 and interes:.
This deed  directed, the trustees in
case of default in payvment. fo seil
the property at Sacramento after giv-
ing notice, to. apply the proceeds in
satisfaction of the note and costs of
sale and’'to pay any.excess to the
grantors. <3 ,

On August 31, 1895, the Pollocks
and Powell executed to Martin Gulling
a mortgage on the same premises for
$2,082.60,  and interest thereon’ trom
that date at eight per cent per annum,
which is socught to be foreclosed in
this action and which specified tha)
it was given subject to the trust deed.
On February 23, 189 the Pollocks.and
Powell conveyed, their interest in the
property to Washoe County Bank for
| a stated consideration of $14,000.00,
| whiech comprised the amount of $8.-
| 800, estimated to be due to the Farm-
ers and Mechanics Bank of Sacram-
ento on the note secured by the trust
deed and $5.200 due from the Pollocks
and Powell to the Washoe County
Bank on unsecured notes which were
surrendered to them. On February
26, 1897, the Farmers' and Mechanios’
Savings Bank commenced suit fo r&
eover the amount due on its note stat-
ed at $8,639.73, and for a forelosure of
the trust deed and sale to satisfy that
amount against the Pollocks, Poweil,
Thomas E. Haydon, Henry AndefFson,
John Doe, Richard Roe, Michael Doe,
B. U. Steinman and C. H. Cummings
Neither Martin Gulling nor the Wash-
oe County Bank were named as par-
ties in fhe complaint, but both were
served with summons under the flcti-
cious designations of defendants who
were alleged to have some utle, claim
or interest which was second and sub-
{“ordinate to the right of the Farmers’

and Mechauics Bank arising from the
{ trust deed. On March 8, 1897 Martin

Gulling flled an answer in that actiom
| in which the name of Washoe County
Bank is not mentioned in the titls,

later and lon July .., 1893.Washoe
naming Guilng 1 e uﬁ:gm;rg

Gu ~ e 8 -
faced its nvé:‘h%:‘u with the reeital
iL.at “as required by summons "";’"
on sald Bank and answering- said
summons and the complmnt fled-m
sald action” it made its al.egatipas
setting out the' epecution o.-the trust
deed, the eale: shersunder and e:
deeds from Stein ..and ) .
as trustees and from the Pollocks and
Powell to Washoe County mnk.-nuﬂ
facts. and they controlied the ecourt

1
g
g
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g
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§
§

Potai . hyenseon BN

') County Bank. The district court was

‘| foreclosure ™ and sale to asatisfy hia

“taken.

‘| briefs are ‘whether the ]
T1afing 4o ‘the trustsed’ sale 'dbtermin-

accordance with - the terms of ihe
trust deed and that by such sale and
deed all the interest .. the property
was conveyed fo Washoe County Bank
clear of Gulling's mortgage, and that
the latter was entitled to a judgmeat
against the Pollocks and Powell for
tue amount due on his note but not
to a degree of foreclosure. The find-
ings recite that “defendant Gulling
was made a parly to the action and
was duly served with process therein,
and in due time filed his answer to
plaintiff’s complaint, ' but it does not
appear that there was any other ser-
vice upon him, or issue made that
rendered him liable beyond the alle-
gations and demands of the complaint,
orthat would cut off his right by reason
of the sale by the trustees which did
not take piace until after he had filed
his answer. The court (ound In both
actions that $8,800.00, estimated w
be tue amount due tue armers’ and
Mechanics” Bank and notes held by
Washoe, County ank against the
Pollocks and Powe.. for $5,200.00 un-
secured after the execution of the
mortgage to Gulling, consituted the
consideration exp esse. at $14.000.09
for the deed frem wuem to Washoe
Codnty Banlk, and that the property
was woria about that sum at the date
of the trustees’ sale an. the time of
the trial.

A blank space in the decrée in the
first action for judgment in the
amount owing by thée Pollocks and
Powell to Gulling on his note and
mortgage remains unfilled. The case
now before the Court was brought by
Martin Gulling on June 9, 1902 against
Washoe .County Bank as grantee to
foreclose his morigage so executed
¢n the premises by the Pollocks and
Powell before they deeded to defend-
ant, and is now prosecuted by the rep-
resentatives of his estate. The de
fendant pleads oy way of estoppel,
the judgment in the former action and
claims that by it Gulling was, and his
sexecutors are barred' and foreclosed
of all right to proceed against Washoa

fween co-defendants, such denial
ought not to bes m~ gnerative before
service. White v. Pation, 87 Cal. 151;
Clements v. Datiz, "W Tnd, 621, Tao
old otherwise or eataliish a differeat
Sractice, might oanee 1.tignants to sul-
fer a great injuctice, An answer tn
a complaint onght te he cserved uprn
tue plaintift but if it is not he ma~
be expecting it, or to secure a de-
fault., he could not obtain judgmen:
without being aware of it, and would
not be likely to go to trial without
being prepared to meet the statutory
denial in his behalf of any new mat-
ter it alleged. 1t is different betweon
co-defendants. Usually their interests
are not adverse, except to the plain-
tiff, and one defendant may not ix-
pect that another defendant will set
up 2 cause of action and seek a judg:
ment against him. and If he does he
‘hould not be eqgnired to watch tha
rourt recomis as Gull'nz ccn'd have
done for over f:ur menths after his
answer was filed to ascertain whether
any of his co-defendanis filed a eross-
complaint against him, in order that
answer was filed, to aserriain whether
he might be prepared to meet it. Un-
til he is warpned by sor\'iiﬁz of the
nleading and demand or waives ser-
vice or issue, he ought not to be
hourd by any judgment hased upon it.
If te Farmers’' and Mechanics’' Sav-
‘nga Pank instead of the Washoe
County Bank had bought the property
at the trustees’ sale and relied upon
4tg purchase, necessarily it would have
pleaded the fact by supplemental
complaint, and they would not have
been considered dented h- “nlline
answer to the original complaint, and
without gerviee upon or waivet or
service by him, a valid judgment bas-
ed upon facts occurring after he bad
been served with the or.ginali com-
plaint and filed his answer thereto,
could not have been taken by defaunlt
against him. (Im Mitchess v. Mitche'l;
79 P. 50, 28 Nev. we set aside the
action of the district eourt whereby
it granted a plaintif relief not d§a-
manded in the complaint served upon
the defendant. That was pursuant to
statute, but there .ia ne more reason

of the opinion that in the earlier suit
it did not have jurisdiction to make
the judgment effective in quieting the
title of appeallant against Gulling,
and it has now entered a decree. of

niortgage, from- which this hipa-l’ i
... The important questions pader the
record and elaborate mmmmsw‘unm.
5 -8 It in said thet serviee ¢f.the snewer
ed_ia the former action were’ Within'
e issnes as betweem QGulling and

3 t, mnd" it they were ®of,
or he walved the fraihing of

i
it
:
]
i

the! former

trustees sale for action which show po |sérvice, and
fled before the it states the conales that. hy-the
answer of the Washoe Cousty- filing of the wor.am ignne.
dn . which it ‘was alleged, and 4 rai AR

mention the name of the latter. .

On behalf of appellant it is u
that the only pleadings provided or
lowed by the Practice Act for the ai-
legation. of 'facts are a ‘eomplaint by
‘the plaintiffiand an hfswer by a de-
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Gulling note and mortgage, when they
had not been served with pleading. or
process regarding these would have
been void. ' The court has jurisdiction
of the subject matter of all guestions
involved in this litigation, but of the
parties no further than they presented
themselves or were served with pleal-
ings or process or waived service or
issues. If a complaint and summons
on a demand for one tnhousand dollars
is served upon a nefendant, a judg-
ment for ten thousand would be void,
becAuse the district court would have
jurisdiction over him to the extent
of only one thousand, while as far as
subject matter is concerned, it has
jurisdietion in any amount.

The facts were quite different and
the principal involved distingunishable
n Maples v, Geller, 1 Nev, 236.
"newe An answer which did*not da-
mand judgment upon new matter was
filed to the complaint bui not served.
The guestion was not beiween co-de-
fendants. The court said that the
filing of the answer gave it jurisdic.
tion over the defendant. Stripped of
dicta that decision propertly dete--
mined that the filing of an answer
to the complaint without service pre-
vents a judgment for the pilaintiif
by default. While here we hold that
property rizhts cannot be lost or ad-
judicated upon an answer or pleading
by a defenaant seeking affirmative ro
lief on new facts against a co-defend-
ant without service or an issue or
waiver.

Questions are presented upon the
record in this case whether or nor,
under the provisions of the practice
act of this State, the answers flled
by Martin Gulling and the Washoe
County Bank in the suit instituted by
the Farmers’ and Mechanics’ Savinga
Bank, in so far as they sought affir-
mative relief against co-defendants,
are answers as contemplated by our
statute, or whether they are in fact
equitable cioss-bills. If the lattar,
whether or not, under the practice
act, they are permissivle pleadings,
and further, if permissible pleadings,
whether or not the dismissal of the
plaintiff’'s  complaint would not re-
quire the dismissal of the emtire pro-
ceeding. These gquestions, however,
under the view we have takea of this:
‘case are not deemed necessary to be
determined. :

The judgment and order of the dis-
trict court are affirmed.

Talbot, 3.
- Coacur:
‘Norcross, J.
I Disseat:” -
Fitzzerald, C. . )
Si%led Nov. 28, 1906. -
g ent W. . Douglass,
by 47 3 2 Clerk.
Ji Deputy.
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_ STATE OF. That Martin offerad 1swer cor repl; thereto s required| conclusion and direction of the eourt

. OF NEVADA. . and mﬂw it Wwouyld 8till ve a dangerous prece-|that Gulling -have judgment against
Rosan Gui wm haries' yng that ilenry ‘demt, ~h'ch we would be reinctant to}the . Pollocks - and  Fowell— for the" -

] Gulling, Executor of the Estate of | Andeion,. Washos-Connty Bank gul  establish, to hold that the statute de-| smount due on his nove aad mortgags.

bl = gy 24 "':'I il : e Y ] .1 ’ 'm. ﬂ ﬁm hv'_- 83 for a e()-d@fe.t!dlqt_ facts M"*i it the M‘h thia I.‘ &.

F- ; . ., SR ‘| ing submitted -ewidence and: proofy in | ioged agdinst himi-but stated in.the| ment been miled, or if the court

o R - __;'1*& YATAYS &Elc RN support of the issues maae by them | enswer of ancther defendant to the|has made a decree of foreclosure 1%
: County Bank, .. in their answers, the case was sub-| cump2int, cr 'hat zn {ssue would ne|favor of Guiling, both would have Beew"

3 m ISk wad | mitted «to:the 'court™  The fair m-| - winiact 3 co-defendam by, the | void against the Ppllogks and Powsil
Messrs ¢ s:' Webb, Dodge and | terence from the lan and from | were filing witliont service of an ans-| for lack of .gervice as is the judgment _
Parker, for : ‘the fact that he was first tp submit! vor containing new matter alleged | against tnem ‘based on the trustess -
m.‘-""!:ﬂ‘l 'mm. Attor- | proofs is! that ‘heé ifitroguced’ evidence | 1zainst the ecomp!nint of, the plaintiff. | sale and it has been held that if sne

nm_!br Hﬂ . to suppert the allegations of his ans-| 'he answer of \Va-nce County Bank | of “the parties to a judgment is not .

| s OPINION wer which averred the execution and | ‘n' the former su't mot having been|bound, the other is pot. They had

On March, 1, 1883, James Pollock, non-payment of his mortgage, but that| served upen Guling. and he baving|been served by the Savings Bank

W‘#&.Pﬂwd—m Who | pe did mot offer any in rélation-to|iled no dg¢mu rer. answer or reply to | with complaint or summons seeking

are admitted to have been the OWDRTs i gther facts alleged in the answer of |t which Would nave been a walver|the foreclossire of the trust: deed and

at that ﬂm9. executed to B. U. Stelu- | waghoe County -Sank. The findings ; f service, we foel constrained to hold | filed a dembrrer. . For the purpose of

man and €. H. Cummings as trustees, | o4 decree in that action disposed uf | ‘hat it raised no issme against him.| that complaint and o the extent of =8

a trust deed for gertaim property mear| the claims of these other defendants jand if we concede for the purposes|demands they were in court or were

Remo to secure the payment of 2') a5 found and declared that the sale |here that demial by statute vithont|bound, but a judgment agatnst then

¢ Cal prql:‘ysp{l{énmﬁﬁlolﬁcﬂe&:!m %oﬁ?i”f; ‘and deed made By the trustees was in|auy pleading in reply is sufficient beo- | for the amount . or foreclosure of the
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